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Detention of Noncitizens in the United States 



Summary 

The events following the attacks of September 1 1 have increased interest in the 
authority of the Attorney General to detain noncitizens (aliens) in the United States. 
The Attorney General has broad authority to detain aliens (noncitizens) while 
awaiting a determination of whether the noncitizen should be removed from the 
United States. The law also mandates that certain categories of aliens are subject to 
mandatory detention, i.e., the aliens must be detained. Aliens subject to mandatory 
detention include those arriving without documentation or with fraudulent 
documentation, those who are inadmissable or deportable on criminal grounds, those 
who are inadmissable or deportable on national security grounds, those certified as 
a terrorist suspect, and those who have final orders of deportation. Aliens not subject 
to mandatory detention may be detained, paroled, or released on bond. The priorities 
for detention of these aliens are specified in statute and regulations. 

In FY2001, the Immigration and Naturalization Service (INS) detained 20,429 
noncitizens. On average the noncitizens spent 42.5 days in detention with a median 
time of 15 days. During the same period, 6,808 juveniles were detained and of these 
4,675 were unaccompanied. The majority of the unaccompanied juveniles were male 
with an average age of 15. However, 50% of the unaccompanied juveniles were 16 
years of age or older. The majority of unaccompanied juveniles were released in 
under 30 days. During FY2001, INS budgeted $1,477,650 for detention purposes. 

There are many policy issues surrounding detention of aliens, including several 
recent court cases seeking to address issues of detention. The Illegal Immigrant 
Reform and Immigrant Responsibility Act of 1996 (IIRIRA) increased the number 
of aliens subject to mandatory detention, increasing the number of aliens in detention 
from 9,011 in 1996 to 19,409 in 2002, and raised concerns about the justness of 
mandatory detention, especially as it is applied to asylum seekers arriving without 
proper documentation. Prior to IIRIRA, some aliens used fraudulent asylum claims 
as a way to illegally enter the country, thus, the law was changed such that asylum 
seekers are now subject to mandatory detention prior to a credible fear hearing. 
Additionally, the increase in the number of mandatory detainees has raised concerns 
about the amount of detention space available to house INS detainees. Some contend 
that decisions on which aliens to release from detention and when to release the 
aliens from detention may be based on the amount of detention space, not on the 
merits of an individual case. Concerns have also been raised about the treatment of 
certain groups of people in INS custody, including juveniles, administrative 
detainees who are held with criminals, and those detained as part of the investigation 
into September 11. 
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Detention of Noncitizens 
in the United States 



The events following the attacks of September 1 1 have increased interest in the 
authority of the Attorney General through the Immigration and Naturalization Service 
(INS) to detain noncitizens (aliens) 1 in the United States. The Attorney General has 
broad authority to detain aliens (noncitizens) while awaiting a determination of 
whether the noncitizen should be removed from the United States. The law also 
mandates that certain categories of aliens are subject to mandatory detention, i.e., the 
aliens must be detained by INS. Aliens subject to mandatory detention include those 
arriving without documentation or with fraudulent documentation, those who are 
removable on criminal grounds, those who are removable on national security 
grounds, those certified as a terrorist suspect, and those who have final orders of 
deportation. Aliens not subject to mandatory detention, may be detained, paroled, 
or released on bond. The priorities for detention of these aliens are specified in 
statute. Al-Quaeda prisoners at the Guantanamo U.S. military base in Cuba are not 
under the authority of INS. 



1 An alien is “any person not a citizen or national of the United States” and is synonymous 
with noncitizen. 
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Figure 1. Average Daily Population in Detention: FY1994-FY2002 



Thousands 




Fiscal Year 

Source: CRS presentation of INS data. 

Note: FY2002 is the average daily population in detention through April 7, 2002 



As Figure 1 shows, between FY 1994 and FY2002 the average size of the INS 
daily detention population increased steadily. The size of the daily population 
increased by 115%, from 9,011 to 19,409, between FY1996, when IIRIRA was 
enacted, and FY2002. The largest increase occurred between FY1997 and FY1998, 
the year that all the provisions of the Illegal Immigrant Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA) 2 became enforceable. 

Both the House and Senate legislation to create a Homeland Security 
Department would move authority over detention to the new department as part of 
the enforcement jurisdiction in that department. Since immigration-related detention 
is civil and not criminal in nature, this transfer of authority would not appear to have 
implications with regard to the criminal law enforcement authority of the Attorney 
General, assuming that administrative authority over immigration detention is 
properly transferred to the Secretary of Homeland Security. 3 



2 Subtitle C of the Omnibus Consolidated Appropriations Act, 1997, P.L. 104-208, signed 
into law on September 30, 1996. 

3 S. 2452, the Senate Homeland Security bill, as marked up by the Senate Governmental 
Affairs Committee on July 24-25, 2002, provides for a transfer of authority over 
immigration matters, including detention, from both the Attorney General and the INS 
Commissioner to the Secretary of Homeland Security and the Under Secretary of Homeland 
Security for Immigration Affairs, respectively (§111 1). However, H.R. 5005, the House 
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